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Re: Governor Rescission of State of Emergency; AB 361 

 

BACKGROUND 

Governor Newsom has announced that he will rescind the COVID-19 State of 

Emergency on February 28, 2023. AB 361 allows local agencies to hold teleconferenced (virtual) 

Brown Act meetings  under relaxed requirements provided that certain conditions are met.1 The 

end of the State of Emergency has called into question whether agencies may continue to hold 

virtual meetings under AB 361. The language of AB 361 is ambiguous and internally inconsistent 

on this point, but one reading of the law suggests that virtual meetings remain allowed even absent 

a state of emergency so long as social distancing continues to be recommended.  

ANALYSIS 

Ordinarily, teleconferenced meetings must comply with the transparency 

requirements in Government Code 54953(b)(3). AB 361 allows for an exception to such 

compliance when there is an initial state of emergency proclaimed by the Governor. Government 

Code 54953(e)(1). After the first meeting, to continue to teleconference under the relaxed 

 
1 For purposes of this Memorandum a “teleconferenced” meeting and a “virtual” meeting under AB 361 are 

synonymous. 
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requirements, the legislative body must make new findings every 30 days when: (1) there is a 

declared state of emergency, or (2) state or local agencies continue to recommend social distancing. 

Government Code 54953(e)(3). Subsection (e)(3) says that a virtual meeting may continue to be 

held “[i]f a state of emergency remains active, or state or local officials have imposed or 

recommended measures to promote social distancing.”  It is the highlighted word “or” in that 

sentence that supports the argument that the authority to conduct virtual meetings survives the 

rescission of the state of emergency. 

That reading of the statute is reinforced by the ensuing language in Subsection (e) 

(3)(B), which says that in order to continue conducting virtual meetings, the legislative body must 

by majority vote make this finding: 

(B) Any of the following circumstances exist: 

(i) The state of emergency continues to directly impact the ability of the members 

to meet safely in person. 

(ii) State or local officials continue to impose or recommend measures to promote 

social distancing. 

Again, the highlighted word “any” in the above sentence supports the argument that the legislative 

body need only make one of the two findings, but not both.   

The ambiguity arises by virtue of the language in Subsection (e)(3)A), which 

requires, as a prerequisite for continuing to conduct virtual meetings, that the legislative body 

reconsider “the circumstances of the state of emergency.” The intent behind requiring the 

legislative body to reconsider the circumstances surrounding the state of emergency is unclear. On 

the one hand, it could suggest that the state or emergency continue to be in force. On the other 

hand, a plausible argument can be made that it merely refers to the “circumstances” that initially 

gave rise to the emergency in the first place.  Under that reading, if the circumstances still exist, 

then virtual meetings may continue, so long as the legislative body “reconsiders” those 

circumstances and finds further that state or local officials continue to impose social distancing 

measures. This reading of the law gives effect to the highlighted words “or” and “any” in the 

sentences noted above and seems a better reading of the statute overall. 

 In order for the Board to continue meeting virtually, the Board will need to (1) 

“reconsider” the circumstances that gave rise to the emergency and (2) find that state or local 

officials continue to recommend measures to promote social distancing. Currently, social 

distancing continues to be recommended at the federal and county level. The CDC recommends 

“increasing space and distance” as ancillary measures of COVID prevention (but note that this is 

a federal recommendation, not state or local; the California Department of Health no longer 

recommends it). Los Angeles County Public Health office also recommends social distancing as 

part of preventing the spread of COVID.   
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Other factors support the legality of legislative bodies continuing to hold virtual  

meetings in accordance with AB 361:  

 

1. The Cal-OSHA ETS still includes employers training on social distancing. 

2. The uncodified portion of AB 361 includes findings that the purpose of AB 

361 is to allow equal participation even if most people are able to attend meetings; it serves those 

who are immunocompromised. 

3. There is still community spread. 

4. AB 2449, enacted after AB 361, specifically maintained AB 361 until 

1/1/24, so there was no legislative intent to terminate it upon the Governor lifting the state of 

emergency. Had the legislature wanted AB 361 to terminate upon the end of the state of 

emergency, the legislature could have drafted it to say so.  

 

CONCLUSION 

Though there is ambiguity in the statute, we think the better reading of AB 361 supports the ability 

of local agencies to continue to hold virtual meetings until AB 361 expires in 2024 so long as state 

or local agencies continue to recommend social distancing.   

 

 


